
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter df the Petition
o f

Pamavita, fnc. AFFIDAVIT OF MAII.ING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporate Tax
Procedure under Article 27 of the Tax traw for the
Fiscal  Years Ending 6/30/76-6/30/79.

State of New York I
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes aad says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within notice of 1.090 by cert i f ied mail
upon Pamavita, Inc., the petit ioner in the within proceeding, by enclosing a
true copy thereof ln a securely sealed postpaid wrapper addressed as fol lows:

Pamavita, fnc.
c /o Harvey R.  Poe,  P.A.
160 S. Livingstort Ave.
livingston, NJ 07039

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said vrrapper is the last known address
of the petit ioner.

Sworn to before me this
14th day of Harch, 1984.



STATE 0F NEIrt Y0RK

STATE TN( CO}INSSION

In the Matter of
o f

Pamavita,

the Petition

fnc . AFFIDAVIT OF MAII,ING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporate Tax
Procedure under Article 27 of the Tax law for the
Fiscal  Years Ending 6130176-6/30/79.

State of New York ]
ss .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Conmission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within notice of 1090 by cert i f ied mail
upon Harvey R. Poe, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
rtrapper addressed as fol lows:

Harvey R. Poe
Harvey R.  Poe,  P.A.
160 S. Livingston Ave.
Livingston, NJ 07039

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of, the petitioner.

Sworn to before me this
14th day of March, L984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14, L984

Pamavita,  fnc.
c /o  Harvey  R.  Poe,  P .A.
160 S. Liv ingston Ave.
Livingston, NJ 07039

Gentlenen:

Please take notice of the 1090 of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 4 months of the Tax Law, a proceeding in court to review
an adverse decision by the State Tax Comrnission may be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be cotmenced in the
Supreme Court of the State of New York, Albany County, within fron the date of
this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /f9, State Campus
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Harvey R. Poe
Harvey R.  Poe,  P.A.
150 S. Livingston Ave.
l ivingston, NJ 07039
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

PAMAVITA, INC.

for Redeterminatlon of a Deficiency or for
Refund of Corporation Franchise Tax under
Art lc le 27 of the Tax Law for the Fiscal Years
Endlng June 30, 1976 through June 30, 1979.

DECISION

Peti t ioner,  Pamavlta,  Inc.r  c/o Harvey R. Poe, 160 South Livingston

Avenue, I{indsor PLaza, Suite 212, LLvLngston, New Jersey O7O39, fi1-ed a petitlon

for redeterminati.on of a deficiency or for refund of corporation franchise tax

under Article 27 of the Tax Law for the flscal- years endlng June 30, L976

through June 30 ,  L979 (F i le  No.  31404) .

A fornal hearing was held before Robert A. Couze, Ilearing Officer, at the

offlces of the State Tax Conmi.ssion, Two Worl-d Trade Center, New York, New York

on May 14, 1982 at 9:15 A.M. and cont inued to conclusion onNIay 24'  1982 at

9:55 A.M., with al l  br lefs to be submLtted by October 15, 1982. Pet l t ioners

appeared by l{arvey R. Poe, Esq. The Audit Dlvl-sl-on appeared by Paul B. Coburn,

Esq.  (Rober t  P lau tz ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the late f i l ing of pet i t ionerrs New York State corporat lon franchlse

tax returns and the late payment of the taxes due thereon were due to reasonable

cause thereby precl-uding assert ion of penalt ies under sect lon 1085(a) (1) and

(a) (2) of  the Tax Law.
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FINDINGS OF FACT

1. On or about November 30, L979, pet i t ioner,  Pamavita,  Inc.,  f l led l ts

corporation franchise tax reports for the fiseal years ending June 30, L976

through June 30, L979. Likewlse, the taxes due wlth said reports were paid

late by pet i t loner.

2. The Audit Division determined that the late flJ-ing of the tax returns

in issue herein was due to wilLful negl-ect and accordlngly assessed a penalty

under sect lon 1085(a)(1) and (a)(Z) of the Tax Law againsr per l t ioner for each

taxable year as follows:

Pet i t ioner Year Amount

Pamavita, Inc. June 30, 1976
June 30, 1977
June 30, L978
June 30, 1979

$2 ,274 .49
$ l_  ,  105.  42
$ 460.22
$  s43 .87

3. 0n or about Apri l  21, 1980, pet i t ioner pald the amounts set forth ln

the schedul-e above in payment of the penaltles and then filed a tlmely claim

for refund of sald amounts wlth the Audlt Division. Said refund cl-alm was

disal lowed on August 11, 1980.

4. Thereafter, ln response to the disaLlowance, petltioner filed a tLmely

petltlon for a review of the Audlt Divisionrs determlnation.

5. Paul DrAnbrosio, hereinafter cal led t tPaulrr ,  was a f l f ty percent

partner in Flve Brothers Cart ing Co.,  a partnership of the State of New York,

havLng its princLpal place of buslness at 84 Wlllian Street, New York, New

York. The remainlng partner nas Paulfs mother,  Rose DfAmbrosio, hereLnafter

called ttRosett. The partnership was engaged in the business of collecting,

hauling and disposing of garbage Ln the City of New York.

6. Paul was al-so a fifty percent shareholder of petitioner, Panavita,

a New York corporatlon having lts prlncipaL place of buslness at 84
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ti l i l l ian Street, New York, New York, hereinafter called ttPrmavltatt. The remaLnder

of Pamavitars stock was owned equal ly by Rose and Paulrs sister,  Vl ta DrAnbroslo,

hereinaf t,er called "Vltatt. Pamavitaf s prlncipal- asset lras a certaln parcel of

real propert l r  which i t  leased to the Partnership.

7, Five Brothers Cart lng Co.,  Inc.r  a New Jersey corporat ion havlng i ts

principal place of business at 264 Broadwayr Jersey Citye New Jersey, hereinafter

call-ed the frCorporationrr, nas organized for the purpose of engaglng in the

buslness of collectingr hauling and disposlng of garbage in the State of New

Jersey, and to obt.ain better access to New Jersey dumping sites for the Partner-

shlp. On May I, L975, Paul noved hls entire operation from New York to New

Jersey at the aforesald address. Paul was a flfty percent sharehoLder in the

Corporation and Rose and Vita owned the remaining percentage of the CorporatLonrs

s tock .

8. Throughout the period in issue hereln, by agreement wlth Rose and

Vi.ta, Paul managed the day to day operations of the Partnership and the Corpora-

tion. Durlng such period, Paul and Rose derived substantially all of their

income from the Partnership.

9. Throughout thelr  respect ive exlstences, and unt i l  ear ly 1979, when

Sally Barton, an accountant, in Westfield, New Jersey, was retained, the Partner-

ship, Pamavlta, and the Corporation, hereinafter sometimes collectlvely call-ed

the ttCompaniestt, and ?aul and Rose had retalned the servlces of Paulrs brother,

Vincent T. DrAmbrosio, hereinafter cal led trVincentt t ,  an attorney at law of the

State of New York, for the purpose of handllng all of thelr respectlve financiaL

affairs.  Pet i t ionerts stockhol-ders consldered Vlncent a tax expert '  as did

Vincent himself. Vincent's dutles lncluded but were not llmited to: malntalnlng

payrol l  records; preparing payrol l  checks; paying credltors;  paylng Federal ,
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State and City taxes; depositing income and posting same in the appropriate

ledgers; preparing periodic financial statements; preparing and fll-ing of all-

required Federal, Stat,e and local income and information tax returns for the

Companies, lncludlng payroll returns and estimated tax returns;.maintalning all

of the Companiesr ledgers, books and records; preparing analyses of all the

financial transactions between the Companies; and, because of the direct affect

of the Partnershlprs financlal- operatLons on the individual flnances of the

Partners, the preparation and fil lng of the Federal, State and Clty lndlvtdual

lncome tax returns of Paul and Rose.

10. Petitloner rel-ied upon Vincent to prepare and file the corporate tax

returns in issue; however, he compJ-etely neglected to do anything wLth respect

to preparing and fil ing sald returns.

11. Vincent testified that he rras alrare of all Federal and State l-aws

pertainlng to the fll ing requirements for lndlvidual, corporate and partnershLp

Lncome tax returns, since he held himself out as a tax expert and flled such

returns for his other clients. Vineent had expertlse rrith respect to nalntaining

books and records for cl-ients so he was qualified to perform the dutles for

whlch he was retained by petitioner.

L2. Durlng the years 1976 through 1978, Vlncent had conpJ-ete and full

access t,o any books and records that he would have requlred or needed to

prepare the lncome tax returns for sald years, since he maintalned all such

books and records at his office. Ite had access to the books and records at al-l

t imes.

13. For a period over ten (10) years, 1966 through 1976, Vincent performed

all of the duties for which he had been retained by peti.tloner ln a competent

and timely manner.
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L4.  Dur ing  L976,  the  Corpora t ionrs

necessitatlng more and more intereompany

payments between and among the Companies

malntenance; payroll and overhead costs;

purchases.

business began to expand rapldly,

flnanclaL transactions, guch as

for rent; equipment l-easlng; shared

sales taxes; depreclatLon; repalrs and

15. Vincent testlfied that at the same tine that the volume of the lnter-

company fLnanclal transactions was increasing, his separate law practlce was

also expanding, requiring hin to spend more time attending to the legal affairs

of his other cl ients.  As a result ,  Vincent began to neglect his dut ies wlth

respect to pet i t ioner.

L6. Durlng L977 and 1978, instead of abatlngr the volume of inter-company

transactions constantly increased, again preventing Vincent from completlng any

of the Companiesf books and records. Without completing the Companlesr respectlve

books and recordsr Vincent was unable to complete or file any of petitionerts

Federal or Stat,e income tax returns.

L7. Notwlthstanding the fact that he had been unable to compJ-ete Pamavltars

books and records for the f lscal  year ended June 30, L976, or the rest of  the

Companiesr books and records for the calendar year L977, and therefore dld not

prepare the income tax returns for sald fiscal and caLendar years, when questLoned

by Paul as to the status of the tax returns ln earJ-y 1978, Vincent advlsed hin

that he was working on it. Vincent, howeverr n€ver conpleted the Conpanlest

books and records for 1977 or for any period thereafter.

18. Wtren Paul again questioned Vincent in earl"y L979 as to the status of

the tax returns for the Companies, himseLf and Rose for the years L977 and

1978, Vincent flnally admitted to Paul, that he had not compl-eted his anal-yses

of the Companiesr inter-conpany transactlons for either L977 ot 1978; had not
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completed the books and records of the Companies for said yearg, and had not

prepared and fil-ed the tax returns in issue.

19, Upon recelving this informatlon, Paul lnmediately made inquiries

withln the lndustry to find and retain an accountant to take over the dutles

previously performed by Vlncent for petitioner. As a result of his inquiries'

Paul was referred to Sal-ly Barton, who was immedlately retalned by the Companles.

Ms. Barton, after a short delay caused by her scheduling confl-icts' completed

all of the Companiesr books and records for aLl periods frou and after 1976'

and prepared and flled all of the required Federal, State and City tax returns

for petitioner for each year with respect to which the Audit Division asserted

l-ate fil ing and late payment penalties. Al-1 taxes due were pald together with

the accrued interest thereon.

20. The Internal Revenue Service had assessed late fillng and late payment

penalt les against pet i t ioner under Sect ion 6651(a) (1) and (a) (2) ot  the Internal

Revenue Code of 1954 and then subsequently canceLled sal-d penalties.

2I.  Along with l ts br l -ef ,  pet l t ioner f i led proposed f indings of fact,  aLl

of which have been lncorporated herein except for the proposed ultlmate ftndlng

of fact which was not supported by the evldence in this case.

CONCLUSIONS OF LAI^I

A. That paragraphs (1) and (2) of subdivis ion (a) of sect ion 1085 of the

Tax Law levy penal-ties for failure to file franchise tax reports and to pay the

amounts shown or requlred to be shown thereon in a timely manner, unless ttsuch

fail-ure is due to reasonable cause and not due to w1L1ful neglectrt.

B. That 20 NYCRR 9-1.5, ef fect ive for taxable years connencing on or

after January 1, 1976, provides that grounds for reasonable cause must be

clearLy established and may lnclude the followlng:
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' f (a) death or ser ious i l lness of the responslble off lcer or
employee of the taxpayer, or hl-s unavoidable absence from hls usual
place of business;

"(b) destructi-on of the taxpayerts place of buslness or business
records by f i re or other casualty l

"(c) reliance on advice of a competent advlsor such as an
attorney or accountant;

rr(d) timely prepared reports misplaced by a responsible enpJ-oyee
and discovered after the due date."

The above-quoted regulat ion nas amended, effect ive Aprl l  1,  1981' to delete

ground "(c)"r  relet ter "(d)rr  to rr(c)t t ,  and to add the fol l -owing grounds: '

"(d) inabllity to obtain and assemble essentlal lnfornation
requlred for the preparat,ion of a compl-ete return despite reasonable
e f f o r t s ;

rr(e) pending petition to Tax Comrnisslon or formal hearing
proceedlngs involving a quest,lon or issue affecting the computation
of tax for the year of delinquency;

tt(f) any other cause for delinquency which appears to a person
of ordinary prudence and intelligence as a reasonable cause for delay
in fil ing a return and which clearly indicates an absence of gross
negligence or will-ful intent to dlsobey the taxlng statutea. Past
performance should be taken into account."

C. That each taxpayer has the obligation to prepare and flLe a tlmely

return with paynent. This duty is nondelegable. Thus, numeroua cases have

hel-d that a taxpayerrs rell-ance on its accountant or ernpl-oyee wllL not reLleve

the

F . 2 d

C i r .

taxpayer

174  (3d

1966);

of i ts responsibl l l ty (e.g.,  Sanderl ing, Ine. v.  Colqnlssioner '  57L

Ci r .  1978) ;  Logan Lumbe!  Co.  v .  Conmiss ioner ,  365 F .2d  846 (5 th

Wi l l ian  I I .  Mau ld in ,  60  T .C.  749 (1973) ;  3  A .L .R.2d  617,  6L9) .

D. That rr(a)ny layman with the barest modicum of buslness experience

knows that there is a deadline for the f1L1ng of returns and knows that he uust

sign the return before i t  is f i led.r t  In the present csser fal lure of pet i t lonerts

attorney to present it with the returns for appropriate signatures before the

due date put it on notice that reltance on lts attorney rtras not an exerclse of
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ordinary business care and prudence (Unlted States v.  Krol l ,  547 F.zd 393, 396

[7th Cir . ] ) .  Pet i t ioner,  thereforel  di i l  not demonstrate reasonable cause for

failure to file and pay the taxes irl issue hereln.

E. That the petition of Pamav{ta, Inc. ts denied and the dlsallowance of

refund issued August 11, 1980 ls su$tained.

DATED: Albany, New York

|VIAR 14 1984
STATE TAX COMMISSION


